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In B rief: School Law Update

Rain Tax or Stormwater Fee:
The Pennsylvania Supreme
Court Weighs in on

Stormwater Fees
By: Megan M. Turnbull, Esq.

Since 1978, our Commonwealth has required counties to adopt
and implement stormwater management plans. Over time, the
related compliance requirements from the Environmental Protection
Agency (“EPA”) and the Pennsylvania Department of Environmental
Protection (“DEP”) have evolved and intensified. Although
seemingly benign, excessive stormwater has the power to erode
landscapes, pollute waterways, threaten drinking water sources and
overload sanitary sewage treatment facilities. Aging and undersized
infrastructure compounds these challenges. As with other unfunded
mandates, compliance costs flow “downstream” to municipalities
and then taxpayers and ratepayers in the form of taxes and fees.

From the inception of stormwater fees, tax-exempt entities have been
borne a significant financial burden with facilities that often include
large parking lots, sizable roofs and other impervious surfaces. One
such public entity, West Chester University, refused to pay a municipal
stormwater fee at its inception in 2017, taking the position that the
fee was a tax. The dispute made its way to the Pennsylvania Supreme
Court. On April 30, 2026, the Pennsylvania Supreme Court affirmed a
2023 decision from the Commonwealth Court of Pennsylvania holding
that the Borough of West Chester’s “stormwater charge” is a tax, not
a fee for service.

The purpose of the Borough’s “stream protection fee” was
to fund construction, operation, and maintenance of its
municipal stormwater system (its MS4 system), as required

under federal and state environmental regulations. Like

many similarly situated fees, the fee was assessed against

developed properties based on impervious surface area
(roofs, pavement, etc.).

West Chester University refused to pay approximately $132,000
annually, arguing they are instrumentalities of the Commonwealth
and therefore immune from local taxation. The Borough argued the
charge was not a tax, but rather a user fee for services rendered,
which would be enforceable as a tax-exempt entity.

The Court utilized a two-part test for distinguishing a fee from
a tax: (1) Is the municipality acting in a public capacity or a
quasi-private capacity; and (2) Is the charge tied to a specific
individualized service? Under the first inquiry, the Court found
the Borough was acting in its public/governmental capacity.

continued on next page.
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Bill Directed at Student
Cell Phone Access & Use
in Schools Advances to
Pennsylvania House

of Representatives

By: Annemarie Harr Eagle, Esq.

As you may be aware, Pennsylvania lawmakers are ad-
vancing House Bill 1814 in order to restrict cell phone ac-
cess and use in K-12 public schools across the Common-
wealth. The proposed legislation would prohibit students
from using or possessing a cell phone during the school
day. In order to achieve this goal, students would be re-
quired to secure their phones to prevent access until the
school day has concluded. Currently, the bill has passed
the House Education Committee and is moving to the full
House for consideration.

Should the Bill pass, it will not require implementation
until the 2027-2028 school year. By the start of that school
year, each school entity will be required to adopt a policy
related to student possession and use of mobile devices
during the school day and while on school property.
The policy will be required to prohibit the use of mobile
devices during the school day while on school property,
establish the manner in which a student’s possession is to
be restricted, and establish appropriate enforcement and
oversight provisions to ensure compliance at each school
building. Other requirements on school entities include
providing a written notice to parents and guardians at least
annually and upon enrollment (1) to allow the parents and
guardians to sign up for emergency notifications, and (2)
to explain the methods to contact their child during the
school day. Should the bill take effect and the policies be
developed, each school entity will be required to submit
their policy to the Department of Education within five (5)
business days after posting the policy.

Importantly, nothing in the proposed legislation would
require a school entity to take possession of a student’s
mobile device. However, should the school entity’s policy
permit an employee of the school to take possession of
the student’s mobile device, the school entity or employee
shall not be liable for any damaged or lost devices so long
as the school employee acted in good faith to secure the
device in accordance with the school’s policy.

continued on next page.




Stormwater Fee, continued

The Court did not address part 2 of the test, because part 1 was
dispositive. However, the opinion noted that the following were
present in this case and are classic features of taxation rather than a
service fee:

1. There was no voluntary contractual relationship between the
Borough and university parties

2. The charge was mandatory

3. Payment was not in exchange for a negotiated service

The Court concluded that stormwater management performed by a
municipality is a public governmental service, not a proprietary utility
service. Therefore, charges funding it are taxes, and tax-immune
Commonwealth entities do not have to pay them.

Many school districts have been charged by their local municipalities
for stormwater services and may be entitled to recoup some or all of
the fees paid. Note that this case does not make refunds automatic.
If your school district has been paying these types of charges,
please contact our office to discuss applicability and strategies for
recovery.¢

WBK News

e We are pleased to announce that Attorneys Ira Weiss and Megan
Turnbull have been named 2026 Pennsylvania Super Lawyers.

e On May 2, 2026, Attorney Weiss addressed the topic of School
Law for the Pennsylvania School Board Association’s (PSBA)
school board member training.

e Attorney Jocelyn Kramer co-presented a Continuing Judicial
Education program on School and Municipal Law on May 21,
2026.

e Attorneys Annemarie Harr and Lynne Sherry will be presenting
on CTC/Special Education Issues at the Dr. Samuel Francis School
Law Symposium and Special Education Workshop being held
on June 18, 2026, both virtually and in person at the Regional
Learning Alliance in Cranberry Township, PA. Attorney Kramer
will also be presenting at the Symposium on the topic of Speech,
Conduct, and Consequences: The Legal Boundaries of School
Employee Discipline. Attorney Turnbull will be leading the Ethics
presentation.

e Attorneys Sherry and Kramer will also be speaking at PSBA’s 2026
School Solicitors Symposium in State College, PA on July 16-17,
2026. Attorney Sherry’s presentation is Emerging Trends in Special
Education Law Across the Commonwealth while Attorney Kramer
will be co-presenting a presentation titled: Going Viral at School:
When Employee and Student Speech Crosses Constitutional
Lines.

e Attorney Harr will be providing legal updates to PACTA
(Pennsylvania Association of Career and Technical Administrators)
during their annual meeting on July 27 and 28, 2026.

e Attorney Megan Turnbull will be a member of a PBI panel: Fighting
Blight: Tools for Reclaiming our Communities. The presentation,
rescheduled from its original May 14, 2026 date, will be held via
webcast on August 18, 2026. Attorney Turnbull is scheduled to
cover the topics of Code Enforcement Practice and Procedure
and Conservatorship, Land Banks, and Owner/Municipal Options.

Cell Phone Access in School Bill, continued
Finally, the proposed legislation creates numerous
exceptions including for students who require a mobile
device due to a medical condition documented by a
medical provider or immediate family member of the
student, who have an IEP or 504 Plan that requires the
use of a mobile device as part of the accommodations
or services provided to the student, who are English
learners who use their device for translation services, or
who have permission from a teacher to use the device
for educational purposes when a school issued device
is insufficient or unavailable; the principal agrees that
the mobile device is necessary; and the approval is
for a limited time. The policy may allow for additional
exceptions to be authorized by a principal so long as the
principal submits notification of the exception to the chief
school administrator or designee and provides notice of
the purpose of the exception, the timing of the exception,
and a description of who the exception applies to. The
exception may not last longer than a school day.

Should this bill become law, it is expected that schools will
face a significant volume of requests for accommodations
to allow for the use of cell phones during the school
day. As always, a student’s IEP or 504 Plan should not be
modified absent the convening of a team meeting, and
an accommodation should not be added unless there
is data supporting the requested accommodations. We
encourage you to stay in contact with your solicitor for
updates on this pending legislation. ¢
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This issue of In Brief: School Law Update is meant to be

informational and does not constitute legal advice. Should

districts wish legal advice on any matter, they should contact

their legal counsel or request a legal opinion from Weiss
Burkardt Kramer LLC.
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